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欧盟 FTAs 知识产权条款：模式与转型分析 
 
中 文 摘 要 
FTAs（Free Trade Agreements）是在经济全球化中兴起的一股区域化和双边
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ABSTRACT 
FTAs (Free Trade Agreements) represent the regional and bilateral economic 
tide under globalization. Since 1990s, the contents of FTAs have expanded to other 
related issues, which include intellectual property rights, environmental standards, 
employer standards, competition policies etc. At the same time, the IP provisions 
(provisions on intellectual property) in FTAs have become the new approach to 
protect international intellectual property rights. There are different kinds of IP 
provisions between different countries. This paper takes EU’s FTAs as subjects for 
the reason that EU enjoys a long history in FTAs' negotiation and conclusion, who is 
also the leading member on protecting IPR among the world. What’s more, its IP 
provisions have been through changes and transformation.  
After summarizing several types of IP provisions, I analyzes the old and new IP 
provisions in EU’s FTAs, especially on its mode and transition, which reflect EU’s 
tough polices on the IP protection as well as the efforts EU makes on the pursuing the 
integration of standards. Besides, this paper also points out the present situation of 
international protection on intellectual property rights. It further elaborates several 
relevant issues and sets out my own opinions. 
This paper is composed of three parts: introduction, the main body and 
conclusion. The main body can be further divided into three chapters. 
Chapter One generalizes the basic modes of IP provision in FTAs. Chapter Two 
analyzes IP provisions of EU’s FTAs on both old and new ones, and puts forward the 
transition on mode of IP provisions. Chapter three makes a deep research on issues of 
the transition, which include the backgrounds, the causes of changes, the related 
theories, the difficulties EU faced, together with its profound signification. 
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引  言 
1 
引  言 
FTAs（Free Trade Agreements）是当事国之间达成的以减免关税及减少其他
贸易壁垒为主要内容的自由贸易协定，它代表了经济和贸易全球化背景下一股双








达国家谈判和缔结 FTAs 的新亮点。 
然而在 FTAs 谈判和签署享有悠久历史的欧盟，上述所谓 “亮点”也是直









《与贸易有关的知识产权协定》（Agreement on Trade-Related Aspects of 
Intellectual Property Rights, TRIPs）首次正式将知识产权保护和国际贸易问题联
系起来，通过议题挂钩的方式将知识产权议题纳入贸易谈判，使得知识产权的国
际保护在范围和保护力度上前进了一大步。曾有学者提出国际知识产权谈判场所




② 因为涉及到条款类型的转变，笔者在选取欧盟 FTA 范本时也分为两类，以“TRIPs-plus”

































② 国际上常采用 TRIPs-plus mechanism/ arrangement/criteria/ provision/clause/effect etc. 见
MOHAMMED, EL-SAID, The Road From Trips-Minus, to Trips, to Trips-Plus Implications of 
IPR for The Arab World[J], the Journal of World Intellectual Property, 2005, 8(1): 60. 国内学界
代表观点有：1.以 1994 年 WTO 取代 GATT 为标志, TRIPS 协议在各成员的普遍实施、实施
过程中知识产权和人权的冲突、传统资源保护三个主要问题引发的知识产权制度变革时期。
(参见吴汉东.后 TRIPS 时代知识产权制度的变革与中国的应对方略[J].法商研究, 2005, 
(5):3-6. 2.以 2001 年 WTO《多哈部长宣言》为标志,该宣言第 17-19 段列举的 TRIPS 与公共
健康的关系、地理标志的保护、TRIPS 与《生物多样性公约》、传统知识及民间文学保护的
关系三个主题引致的知识产权国际保护制度的变革时期。(参见古祖雪.后 TRIPS 时代的国际
知识产权制度变革与国际关系的演变-以 WTO 多哈回合谈判为中心[J].中国社会科学, 2007, 
(2): 143-144. )还有学者以成员加入 WTO 或加入之后过渡期结束作为“后 WTO 时代”的标
志。3.对“后 TRIPS 时代”从时间范畴和制度特征两方面来界定,即 1994 年 TRIPS 协议缔结
之后以“TRIPS-递增”制度和“TRIPS-递减”制度的发展、冲突和协调为法律特征的国际
知识产权制度变革时期。（参见张建邦.TRIPS_递增_协定的发展与后 TRIPS 时代的知识产
权国际保护秩序[J].西南政法大学学报，2008, (10):17-25.笔者倾向于上述 3 中界定，因为
“TRIPs-Plus”的出现和存在才使得有定义此之需，而上述 3 中张建邦的界定正是从这个特
性和本质出发考虑的，更具有对象导向性。 
③ 对 TRIPs-plus 的形式化分析包括 FTA、BITs 以及知识产权协定，见张建邦.“TRIPs-递增”
协定：类型化与特征分析——基于后 TRIPs 时代知识产权国际保护制度发展趋势的一种考
察(下)[J].世界贸易组织动态与研究, 2008, (6):24-27. 
④




或者超出 TRIPs 协议 低标准的任何要求和条件，也涵盖旨在所见权利限制和例外的范围
或削弱 TRIPs 协议变通性规定的一切措施。”见张建邦.“TRIPs-递增”协定：类型化与特
征分析——基于后 TRIPs 时代知识产权国际保护制度发展趋势的一种考察(上)[J].世界贸易
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